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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Did the admission in evidence of appellant's 


photograph, in view of all the circumstances concerned, 


constitute prejudicial error? 


2. Did the prosecutor's cross-examination of 
appellant’s witnesses exceed the bounds of propriety 
thereby resulting in irreparable harm to appellant, and 
to his prejudice? 

3. Did the Trial Court err in refusing appellant's 
offer in evidence of a record kept in the ordinary course 
of police business? 

4. Did the Trial Court err in admitting a document, 
over appellant's objections, containing an alleged conver- 
sation between appellant and the arresting officer, seven- 
teen days after the arrest, as a record kept in the ordinary 
course of police business? 

5. Did the Trial Court err in denying appellant's 
Motion for Judgment of Acqaittal on Count One of the 


Indictment? 


JURISDICTIONAL STATEMENT. 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 
I 
II 
IIr 
Iv 
CONCLUSION Z 
CERTIFICATE OF SERVICE. -- +--+ +++ > 
STATUTE INVOLVED 
1961 ed., Title 22, Section 


CASES CITED 


Ames v. Empire Star Mines Co., 110 P.2d 13,19; 
17 Cal. 2d 213 . - 2 « « 


Barnes vs. U.S, 124 U.S. App. D.C. 318, 321. os 
Leigh vs. UsSe, 113 App. D.C. 390; 308 Fed.2d 345... 


Lind vs. Schenley Industries, C.A.N.J., 278 Fed 2d 79, 


88. «ee eo eo wo wow eee 


Roberts vs. Commonwealth of Ky., Court of Appeals of 
Ky., 350 S.W. 2d 6266 - - + 2 + © = 


TEXTBOOK 


Wigmore, Evidence (3rd ed. 1940) Sections 192 and 193. 13 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 


a 


No. 21,202 


UNITED STATES OF AMERICA, 


Appellee 


7 
Appeal from Judgment 


ed 


BRIEF FOR APPELLANT 


TT 


JURISDICTIONAL STATEMENT 


This is an appeal from imposition of sentence (5-15 


years on Count One; 5-15 years on Count. Two, sentences to 
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run concurrently) upon conviction by jury of alleged 
violations of Title 22, Section 2901, D. C. Code, 1961, ed. 
(Robbery) . 
STATEMENT OF THE 
CASE 


Appellant Gaunt, charged in a two-count indictment 
with (1) That on or about March 27, 1966, within the Dis- 
trict of Columbia, he committed the crime of robbery by 
taking from the person of Lee R. Sullivan, property of D. C. 
Transit System, Inc., a body corporate, and (2) That on the 
day and year last aforesaid committed the crime of robbery 
by taking from the immediate actual possession of Darlene 
Spirlet, property belonging to her. 

It appears that on March 27, 1966, at 18th and 
Independence Avenue, S. E., in the District of Columbia, 
five men were standing in various positions around a bus 
stop; one of the five, armed with a revolver, boarded the 
bus and ordered the driver to "give me all that money" 

(Tr, 10). A short time later a second armed man boarded 


the bus and ordered a passenger, Darlene Spirlet, to give 


him her purse, (Tr. 12), which contained approximately 
| 
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Two Dollars (Tr. 26). The bus driver, Sullivan, identi- 
fied appellant as the second man who held up the passenger 
(Tr. 13). cross-examination of the witness, Sullivan, 


appellant's counsel attempted to establish the number of 


times after’ the alleged robbery the witness, Sullivan, had 


seen appellant (Tr. 15). The Trial Court, anticipating that 
counsel might “be getting into trouble” (Tr. 15), instructed 
counsel to qualify his inquiries by adding the word 
“personally” (Tr. 15). Counsel attempted to comply with 
the Court's instruction by reason of which the following 
colloquy occurred: 
"BY MR. KOONIN: 
Q Mr. Sullivan, since that date, on March the 
27th of 1966, how many times have you per- 
gonally seen the defendant? 
THE COURT: No, no. 
‘MR. KOONIN: Have you seen the defendant personally. 
‘THE COURT: In person, the defendant in person. 
THE WITNESS: Since the night of the 27th? 
‘MR. KOONIN: That's right, sir. 
THE WITNESS: Yes, sir, I've seen him, saw him Monday. 
BY MR. KOONIN: 


You saw him Monday? 


And today. Outside. | 
| 


I take it you mean Monday of this week? 


That's right. 

| 
Well, between March the 27th of 1966: ;and Monday 
of this week, have you ever seen the, defendant 
personally? 


You mean prior? Since -- 
Between March 27th, the day this too, place, 
and Monday of this week. 


THE COURT: Had you ever seen him in person? 


THE WITNESS: Not to my knowledge. 
BY MR. KOONIN: 


I see. So that prior to Monday, the only time 
you have any recollection of seeing this de- 
fendant was the day this robbery took place, 
is that correct? 


A Sunday night when he robbed the bus, yes sir." 


Sullivan was unable to recall if the man who robbed him had 


a mustache (Tr. 21). While pursuing this line of inquiry, 
| 
appellant's counsel was again admonished by the Court, at 
a bench conference, that if he continued this line of ques- 


| 
tioning he would permit the Government to inquire of the 


witness if he viewed a photograph of appellant (Tr. 22,23). 


Appellant's counsel advised the Court that he would object to 
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any inquiry, on re-direct examination, concerning a photo- 
graph as being improper re-direct examination (Tr. 23,24). 
Thereafter, the prosecuting attorney inquired of the witness 
if and when he saw a photograph, to which inquiry the wit- 
ness responded that he saw a photograph of appellant four 
or five days after the robbery (Tr. 30,31). Thereafter, 
Darlene Spirlet, the passenger involved, testified that on 


the 27th of March, 1966, she was robbed of the sum of Two 


Dollars (Tr. 26) by appellant (Tr. 37). That on the 4th of 


April, 1966, she saw appellant at a preliminary hearing 
(tr. 37), at which time he was sitting alone, before a 
Judge (Tr. 42 - 45). 

Phillip Davis testified that he was a passenger on 
the bus at the time it was robbed by "two young fellows" 
and “abunch of other fellows" (Tr. 50). Davis identified 
appellant as "the one that accepted the pocketbook from the 
young lady” (Tr. 54). He further stated that he was able 
to identify appellant at "The General Sessions Court", who 
"was facing the Judge” after “he had entered the Court 
through the lockup” (Tr. 53)- On cross-examination the 


witness, Davis, said that the bus driver, Sullivan, testified 


“at the General Sessions Court" (Tr. 55), which testimony 


he refuted on re-direct examination (Tr. 65). Prior to 


resting its case, the Government called as its last wit- 
ness, one Andrew G. Teslicko, a member of the Metropolitan 
Police Department, who stated that he was assigned to the 
investigation of the robbery on the following morning (Tr. 66); 
and that he arrested appellant on April 2, 1966, at about 
5:30 P.M. (Tr. 67) and was present at a preliminary hearing 
on April 4, 1966, (Tr, 67), at which time the witnesses, 
Davis and Spirlet, identified appellant (Tr. 68). On cross- 
examination, Officer Teslicko said that he was in possession 
of an “initial report", which he identified as "an offense 
report" (Tr. 71). The prosecutor objected to appellant’ s 
counsel's request to inspect the report before described. 
The Trial Court sustained the Government's refusal to permit 
counsel to inspect the report referred to until the witness, 
Teslicko, had completed his testimony and the Government had 
rested its case (Tr. 83), although counsel informed the 
Court that he had not seen the report referred to (Tr. 73). 
At the conclusion of the Government's case, the Trial 


Court denied appellant's Motion for Judgment of Acquittal on 


BG 


the First Count of the Indictment, ruling that he would "give 
an aiding and abetting instruction" with respect to the first 


count (Tr. 84). 


Thereupon appellant, in defense, called the following 


witnesses, Mrs. Edith Gaunt, his mother; Robert Gaunt, his 
brother; Mrs. Janice Geneva Gaunt, his sister-in-law and Mrs. 
Cecilia Gaunt, his wife, all of whom testified that appellant, 
at the time of the robbery, was in their presence (Tr. 86), 
(Tr. 118), (Tr. 146), (Tr. 171). Over the objections of 
appellant's counsel, the prosecution was permitted to inquire 
of all appellant's witnesses, into irrelevant and immaterial 
matters to a point where appellant was irreparably prejudiced. 
At the conclusion of the appellant's case, the Govern- 
ment called as rebuttal witnesses, Police Officers Teslicko, 
who testified that at the time he placed appellant under 
arrest, he informed appellant in the presence of his wife, 
of the time, place and location of the robbery for which 
appellant was arrested (Tr. 204, 205) and denied that appel- 
lant's wife told him that appellant could not have committed 
the offense because he was home all day on the date thereof 


(Tx. 206, 207). On re-direct examination, Officer Teslicko 
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was permitted to testify from a typewritten form which was 
identified as Government's Exhibit No. 2, for identifica- 
tion, as being a record made by the Officer on tie 19th 
day of April, 1966, just prior to his giving testimony to 
the Grand Jury in this matter (Tr. 216). The court per- 
mitted the prosecutor to read the document to the jury over 


the objections of appellant's counsel (Tr. 217). Thereupon, 


the Government called an Officer Williams, a member of the 


Metropolitan Police Department, detailed to the Fifth Pre- 
cinct, who said that he had accompanied estes pastiche 
at the time appellant was arrested, on April 2,'1966, and 
that he was permitted to read Government's Exhibit No. 2 
prior to giving testimony in the instant case (tr. 232). 

The appellant called as his rebuttal witness, one 
Private James L. Davis, a member of the Metropolitan Police 
Department, assigned to the Fifth Precinct (Tr. 233), who 
testified that the bus driver, Sullivan, gave him a descrip- 
tion of the person who robbed the witness, Spirlet (Tr. 237), 
about twenty minutes after the robbery (Tr. 244). The de- 
scription given to Officer Davis could not be reconciled 


with the description given at the trial in the Court below, 


| 


by any of the Government witnesses. Officer Davis testified 
that, to the best of his recollection, that only the bus 
Griver, Sullivan, gave him a description of the two men who 


boarded the bus (Tr. 238). However, on cross-examination, 


the prosecutor was permitted a wide lattitude of questions 


designed to embarrass the police officer to the prejudice 
of appellant (Tr. 241 - 245). 


Thereupon appellant rested his case. 


STATEMENT OF POINTS 


1. The Trial Court erred in admitting appellant's 
photograph taken by police at the time of appellant's arrest. 

2. The prosecutor's cross-examination of appellant's 
witnesses far exceeded the bounds of propriety and was de- 
signed solely to confuse both the witnesses involved, and 
the jury, and did in fact prejudice appellant's rights. 

3. The Trial Court erred in refusing appellant's 
offer in evidence of a record kept in the ordinary course 
of police business, more particularly identified as P.D. 251. 

4. The Trial Court erred in admitting a document, 
over appellant's objections, as a record kept in the ordi- 


nary course of business which document, made by the arresting 
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officer seventeen days after appellant's arrest, purported 
to contain a conversation between appellant and the arrest— 


ing officer. 


SUMMARY OF ARGUMENT 

The principal basis for this appeal rests in the 
introduction in evidence of testimony concerning a picture 
of appellant, the admission of which could only dead to the 
inescapable conclusion that appellant had a prior criminal 
record. 

Such a conclusion was highlighted by the prosecution's 
cross-examination of appellant's witness which far exceeded 


the bounds of propriety and was obviously jantgued to develop 
the fact of appellant's incarceration at Lorton Reformatory 
at a time prior to the commission of the offenses alleged in 
the indictment. 

Moreover, it is respectfully submitted, that the Trial 
Judge's ruling in denying admission in evidence of a police 
record, kept in the regular or usual course of business and 
containing information concerning the description of the 


alleged robbers, was prejudicial to appellant's rights in 


that he was denied the right to develop inconsistencies 


| 
between the description of the alleged robbers given to the 


police officer about twenty minutes after the alleged 
robbery, and the description of the alleged robbers given 
by the same witness at the trial of the matter some four- 


teen months after its alleged occurrence. 


The prejudicial character of the present trial was 


further compounded when the Trial Court permitted in evi- 
dence, over appellant's ebjections, a paper writing as a 
record kept'in the usual or regular course of business, 
reporting seventeen days hence, 2 purported conversation 
between appellant, his wife and the arresting officer con- 
cerning appellant's whereabouts at the time the offenses 
were alleged to have been committed. 

These elements are major factors in the record of 
this case, and do great violence to the concepts of a fair 
trial. Once the prosecutor's case is stripped of its improper 
and prejudicial character, it is submitted that a directed 
verdict of ‘acquittal is required, or at the very least, re- 
versal of the conviction,and remand of the case for a new 


trial. 


ARGUMENT 
I 


The’ Trial Court erred in admitting, over objections, 
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the testimony concerning appellant's photograph viewed by 
one of the witnesses four or five days after the) alleged 
robbery (Tr. 30, 31). It was obvious to the Trial Court 
that such testimony was inherently prejudicial to appel- 
lant's rights in view of the Court's precautionary instruc- 
tion to the witness that "if you are asked enyening about 

a photograph of this defendant, pay very close attention 

to the question, answer the question and nothing additional. 
And do not say where you saw the photograph or indicate in 
any way that you saw it at Police Headquarters. Do you 
understand?" (Tr. 24, 25). By no reasonable hypothesis 
could the exclusionary portion of the witness’ testimony, 
namely, when, where and under what Hiches wemnbes he viewed 
the photograph complained of, lead the jury to any conclusion 


other than the inescapable fact that the witness saw the 


photograph at Police Headquarters. 


Under no circumstances could the jury conclude to the 


contrary in view of the witness' testimony that! he did not 
see appellant before the alleged reas (Tr. 32) nor did he 
[again] see appellant until the week of trial (or. 16) which 
took place almost fourteen months after the alleged robbery. 


This latter situation could lead only to one conclusion, 
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namely, that the photograph was evidence of appellant's 
prior criminal record. 
Purther weight was lent to such a conclusion by the 


prosecutor's eliciting, on cross-examination of appellant's 


mother, who appeared as a defense witness, that appellant 


was at Lorton prior to the time of the alleged robbery 

(Tr. 89). It is respectfully submitted that the term "Lorton" 
was well-known to the jury as a place of incarceration for 
criminals. 

The impropriety of presenting evidence to a jury of 
appellant’s prior criminal record is apparently without dissent. 
(1) Wigmore, Evidence (3rd Ed. 1940) Sec. 192 and 193, and was 
recently affirmed by this Court in Leigh v. U. S-, 113 App. 

D. C. 390; '308 Ped. 2d 345. Also the situation was made worse 
by the handling of the matter in Court. The Court's attention 
is respectfully directed to pages 22 - 25; and 78 of the trans- 
cript. Here, it is made very clear that cross-examination of 
the witness was limited to the question of his "personal" 
observation of appellant at any time subsequent to the alleged 
crime and did not inquire into the question of photographs 
which might have been viewed by the witness. 


In Roberts vs. Commonwealth of Kentucky, Court of Appeals 


of Kentucky, 350 S.W. 2d 626, decided October 27, 1961, 


in which defendant therein was convicted of robbery, two 
| 

police officers testified at the trial as to defendant's 
| 


reputation in rebuttal of evidence by defendant of his 
good character. The officers did not know the defendant, 
but identified him from a "mug" photograph they brought 
with them. THIS PHOTOGRAPH WAS NEVER SHOWN TO THE JURY, 
but was filed as an exhibit and made part of the record. 


The Court stated: 
"Aside from what we have said in respect to 
the inadmissibility of the rebuttal evidence 
of the two police officers, we are also of the 
opinion that the introduction of a photograph 
(which was the standard type that is kept in the 
files of the police department of practically 
every city) had a damaging effect upon appellant’ s 
case. The photograph would unquestionably convey 
to the jury inference that it had been made while 
appellant was in a police line-up or WAS IN THE 
TOILS OF THE LAW in some manner. There was utterly 
no excuse for using it at the trial in the way it 
was employed." The conviction was reversed and 
the case remanded. (Emphasis supplied) | 


Bearing in mind that in the instant case, as in the Roberts' 


case cited above, the photograph was never shown to the jury, 
it seems abundantly clear that the only purpose and function 
of the testimony concerning the photograph was to prejudice 


the jury and in the language of the Roberts‘ case, "there 


was utterly no excuse for using it at the trial." 


In Barnes vs. U. S., 124 U.S. App. D.C. 318; Fed. 
24a , Gecided May 3, 1966, in a matter differing from the 
instant case only to the extent that the photograph com- 
plained of was viewed by the jury, this Court reasoned that 
{p. 321): 


"Introduction of the mug-shot pictures cannot 

be excused on the theory that if they had not 
been introduced defense counsel would have been 
able to make an argument to the jury that the 
witness’ identification of appellant was so 
dubious that the Government was unwilling even 

to show the pictures to the jury. If that had 
been the prosecutor's concern, it would have 
been fully allayed by stipulation, or at most 

by acting outside the hearing of the jury when 
first bringing up the photographs. This would 
have protected the Government, since any objec- 
tion to the photographs would have precluded 
defense counsel from in any way arguing to the 
juxy that the Government was unwilling to produce 
them. That this did not define the purpose of the 
prosecutor here appears clearly enough from his 
insistence on getting the mug-shot photographs 
into the hands of the jury. * * *" 


Defense counsel's objections to any testimony concern 
ing "photographs" made it equally clear that appellant was 
precluded from, and would not in any way, argue to the jury 
any matter dealing with photographs. 

It is accordingly submitted that the use of the testi- 
mony of the Government's witnesses concerning appellant's 


photograph as evidence before the jury constituted prejudicial 


error requiring a reversal of the present conviction. 
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It 

The prosecutor's cross-examination of appellant's 
witnesses far exceeded the bounds of propriety and was de- 
signed solely to confuse both the witnesses involved and 
the jury for the vellew paxccee of developing evidence of 
appellant's prior convictions resulting in prejudice to 
appellant. | 

The transcript of testimony significantly discloses 
no more than four pages of direct examination of appellant's 
witnesses in ratio to more than twenty pages of cross-exami- 


nation of each of these witnesses by the prosecution (Tr. 85 - 


196) e 


The questions on cross-examination far exceeded the 


scope of inquiry on direct examination to such an extent, it 
is respectfully submitted that the line of inquiry was not 
designed to attack the credibility of the si exaaeen: but 
rather to elicit from them information that Socaviane was, 
to their knowledge, in a penal institution prior to the 
offenses alleged in the indictment. This fact is more 
peculiarly emphasized by the very nature of the relationship 
that existed between the witnesses and appellant, i.e. 
mother and son; brother and brother; sister-in-law and 


brother-in-law and wife and husband. 


It is well-settled law that an adverse party has 
the right, on cross-examination, to propound questions 
to a witness for the legitimate purpose of attacking the 


credibility of such witness. 


However, in the instant case a reading of the ques- 


tions propounded “for the purpose of attacking credibility" 
leaves no doubt to the reader that the very nature of the 
questions was designed to elicit information concerning 
their knowledge of appellant's whereabouts (namely in Lorton 
Reformatory) prior to the commission of the crimes alleged 
in the indictment. In short the answers elicited would per- 
mit only one conclusion by the triers of the facts, namely, 
that appellant had a prior criminal record. 

As in the Leigh case, (cited supra), this Court affirmed 
the impropriety of presenting evidence to a jury of defendant's 
prior criminal record. 

It is accordingly submitted that the scope of cross- 
examination engaged in by the prosecution and indulged by the 
Trial Court, constitutes prejudicial error requiring a reversal 


of the present conviction. 


IiIt 


The Trial Court erred in denying appellant's offer 
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in evidence of a record kept in the ordinary couuse of 
police (Tr. 197) business, which record purported to be a 
report by a witness concerning the identification and physi- 
cal description of the alleged robbers (Tr. 237). The re- 
cord sought to be ineromuced (Defendant's Exhibit 1) was 
identified as the initial report kept in the ordinary course 
of police business by an investigating officer of the Metro- 
politan Police Department (Tr. 71) which, in the instant case, 
contained, inter alia, information concerning the description 
of the alleged robbers. 

It is well-settled law that a record Kept in the ordi- 
nary course of business is admissible in evidence, (Lind v. 
Schenley Industries, C.A. N.J., 278 Fed. 2d 79, 883 Ames v. 
Empire Star Mines Co,, 110 P.2d 13, 19; 17 cal.24 213). 

The record referred to, namely P.D. Report 251, made 
some twenty minutes after the commission of sis) Nilteged 


robbery by a member of the Metropolitan Police Department 


| 
(Tr. 244) was a record containing the description of the 


alleged robbers by a victim of the robbery (tr. 237) and 


was offered for the purpose of refuting the testimony of 
the witness given at the time of the trial, some fourteen 


months after the robbery, as that testimony concerned a 
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description of the alleged robbers (Tr. 30). 
It is respectfully submitted that the Trial Court's 
refusal to permit inspection by the jury of the record 


hereinbefore discussed was, in itself, prejudicial error 


which was compounded by the Government's cross-examination 


of the witness who made the report (Tr. 241 - 243) and as 
well, as to inquiries put to the witnesses by the Trial 

Judge (Tr, 244) which could only lead the jury to believe 
that the contents of the report were so erroneous that the 
report was not worthy of belief or inspection by the jury. 

As trier of the facts, the jury was entitled to read 
the report referred to and give such weight to its contents 
as they deemed proper and necessary in reconciling the same 
with the testimony of the alleged victim. 

It is accordingly submitted that the refusal of the 
Trial Court to permit the receipt in evidence of a record kept 
in the usual course of business, constitutes prejudicial error 


requiring a reversal of the present conviction. 


Iv 
The Trial Court erred in admitting a document over 
objections, as a record kept in the ordinary course of busi- 


ness, made by a police officer seventeen days after the 
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happening of an alleged conversation purportedly reported 


in the document. 


The Government called, as a rebuttal witness, the 


police officer who arrested appellant (Tr. 202), for the 
sole purpose of refuting the testimony of appellant's wife 
that her husband was home at the time the alleged robbery 
was committed (Tr. 188). The police officer testified that 
some seventeen days after appellant's arrest, while waiting 
to testify before the Grand Jury concerning the incident, he 
committed to writing a conversation he had with appellant at 
the time he placed appellant under arrest (Tr. 217). The 
Government made no pretense that the writing referred to was 
a "record kept in the regular course of pasiness" conceding 
that it constituted nothing more than a “record" made by the 
witness (Tr. 216). That such a “record" constituted rank 
heresay testimony was further exemplified by the fact that 
the so-called record was permitted to be read by a second 
police officer for the purpose of refreshing his recollection 
concerning the conversation between the first police officer 
and appellant at the time of arrest (Tr. 227). 

The "record" so described constituted nothing more 


than the reporter's recollection of a conversation some 
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seventeen days prior to the reduction of that recollection 
to writing, and as such was obviously not a record kept in 
the usual or regular course of business and should not have 


been received in evidence. The Trial Court's error was fur- 


ther compounded by permitting the second police officer to 


testify from his "independent recollection (Tr. 227) after 
having first observed that he told the United States Attorney 
that he could "vaguely remember the case" (Tr. 226). 

It is accordingly submitted that receipt in evidence 
of the heresay testimony of the police officer purporting to 
record a conversation he had with appellant at the time of 
arrest, made seventeen days thereafter, was prejudicial error 


requiring a reversal of the present conviction. 


CONCLUSION 
WHEREFORE, the appellant respectfully prays that this 
Court reverse the conviction and direct an acquittal of 
appellant, or alternatively, that this Court reverse the 
conviction and remand the case new trial. 
fully su tted, 
‘ 
yp fron 


835 Washington Building 
Washington, D. C. 20005 


Attorney for Appellant 
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October, 1967, delivered a copy of the foregoing Appellant's 


Brief, to the Office of the United States Attorney for the 


District of Columbia, United States Court House,; Washington, 
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